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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS
x

In the Matter of the Application of

VERIFIED
PETITION

Petitioner,

-against

-

NEW YORK STATE BOARD OF PAROLE,
Respondent.
x

|,

Petitioner

by his attorney Eve Rosahn ,

Esq. , alleges as follows:

1.

This is a Petition pursuant to Article 78 of the

Civil Practice Law and Rules to annul a determination by the
on
New York State Board of Parole denying Petitioner release

parole.
2.

is incarcerated pursuant to a

Petitioner

guilty plea to Murder 2°.
to life in prison.

He is serving a sentence of 20 years
has served 25 years and has

Mr.

been denied release on Parole five times.

He is currently

incarcerated at Fishkill Correctional Facility.
3.

Respondent Board of Parole is responsible for the

decision denying Mr.
4.

release.

Board
On June 15, 2021 Petitioner appeared before The

Facility
of Parole by videoconference at Fishkill Correctional
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in a de novo hearing scheduled as a result of the granting of
an administrative appeal of a previous denial of release.
Petitioner was denied release and scheduled for reappearance

in September, 2022.

STATEMENT OF FACTS

5.

Mr.

was arrested in 1997 and subsequently

Law
pled guilty to Murder 2° ( under Subsection 3 of N.Y. Penal
,"
"
§125.25(3) describing what is commonly called felony murder

participating in a felony which results in the death of
another person.

6.

Petitioner became eligible for parole in 2016, and

the denial challenged herein resulted from his fifth

appearance before the Parole Board.
7.

Mr.

appeared before the Board in June 2021

account
with 1) a COMPAS Risk Assessment which , taking into
nt,
substantial data relating to his institutional adjustme
he is at
criminal history , and state of mind concluded that

release
the lowest risk of reoffending ; 2) a comprehensive
community
plan; 2) letters of support from his family and

nt; and 3)
members, including promises of housing and employme
expressions of support from supervisors and co-workers

employed by DOCCS.

2
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Despite these achievements, the Board of Parole once

8.

again denied release to Petitioner , again because of the crime
committed 25 years ago.

ARGUMENT
POINT 1: THE DECISION BY THE BOARD OF PAROLE DID
NOT COMPLY WITH EXECUTIVE LAW §259-i(2)(a)(i) IN
THAT IT FAILED TO STATE "IN DETAIL, AND NOT IN
CONCLUSORY TERMS" WHY APPELLANT'S RELEASE IS
"INCOMPATIBLE WITH THE WELFARE AND SAFETY OF THE
COMMUNITY ," RELYING SOLELY ON THE UNDERLYING
CONVICTION TO JUSTIFY HOLDING MR.

9.

Appellant's COMPAS risk assessment shows him to be at

the lowest risk of committing new crimes and yet the Board of
Parole asserted in its decision that "your release would be
incompatible with the welfare of society."

( Exh. A. )

The

Board of Parole also found that to release appellant would

so

deprecate the serious nature of the crime as to undermine
respect for the law ," again parroting the statutory language
without offering any reason for this conclusion.

10 .

The panel's finding represents not merely a

departure but a wholesale discounting of appellant's COMPAS

scores.

COMPAS evaluated that Mr.

was at the lowest

risk of committing a new felony , abusing drugs , or absconding

from supervision , ( Exh B ) Therefore , the Board had a duty to
a
explain why the release of a person who does not present

.
threat to society is incompatible with society's welfare
3
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does the panel explain how the release of such an
individual after 25 years in prison would communicate

that the underlying crime was not taken seriously

11. It is settled law since the applicable statutes and
regulations were amended in 2011 that reasons for a denial of

parole release must be stated "in detail and not in conclusory
terms."

See, O'Connor v. Stanford, Index No. 54/2021

( Dutchess County Sup. Ct. 2021) ; Rossakis v. NYS Board of

Parole, 196 A.D.3d 22 (1st Dept. 2016); Matter of Ramirez v.
Evans , 118 A.D.3d 707 ( 2d Dept . 2014 . )

See , also, Canales v.

Hammock , 105 Misc.2d 71, 74 ( Richmond County Sup. Ct. 1980) ,
citing Johnson v. Chairman of NYS Board of Parole , 500 F.3d

925 ( 2d Cir , 1974 . ) ("[ R]equiring the Board to state their

reasons in making parole determinations is to enable
intelligent review."

12. Nowhere does Respondent state that it is departing
from Mr.

COMPAS scores - but in finding his release

to be "incompatible" with society's welfare and to represent a
"deprecation" of his crime they have done exactly that.

13. It is sufficient that the denial contradicts the

scores.

See , Phillips v. Stanford, Index No. 52579/19 (Sup.

Ct. Dutchess County 2019) (finding that low COMPAS scores
"directly contradicted" the Board's finding that release would

the
be incompatible with the welfare of society, and therefore

4
4 of 63

INDEX NO.

FILED: DUTCHESS COUNTY CLERK 04/26/2022 07:46 AM
NYSCEF DOC. NO. 1

RECEIVED NYSCEF: 04/26/2022
FUSL000137

Board was "required to articulate with specificity the
particular scores in the COMPAS assessment from which it was
departing and provide an individualized reason for such
departures") ; Hill v. N.Y.S. Board of Parole, Index No.

100121/2020 ( N.Y. County Sup. Ct. 2020 ) ( holding that the
Board's denial

which did not include the word "depart" nor

acknowledge departure from low COMPAS scores

- required the

Board to "articulate the reasons for this determination with
respect to Mr. Hill's low COMPAS Risk and Needs Assessment

scores or to 'provide an individualized reason for this
departure' in accordance with 9 NYCRR §8002.2. )

14.

The Court in Voii v. Stanford noted that:
". . .[T]he COMPAS Risk Assessment

contains twelve categories, none of which
involve the nature of the underlying
crimes. . . . The Board does not give any
explanation of how it balanced the
seriousness of Petitioner's crimes against
the other statutory factors, the majority
of which weigh in Petitioner's favor , As
the Board's determination to deny parole
release to the petitioner appears to have
been based solely on the seriousness
of the crimes he committed , "such
analysis , or lack thereof , [is]
incompatible with the Parole Board's
duty."

. Sup. Ct .
Voii v. Stanford , Index No. 50485/2020 ( Dutchess Co
( 2d
874
,
872
2020), citing Rivera v. Stanford, 172 A.D.3d
Dept . 2019. )
. were
15. The 2011 changes to the Executive Law ". .
focusing on the
intended to focus the parole boards away from

5
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severity or heinous nature of the instant offense, to a
forward-thinking paradigm to evaluate whether an inmate is

rehabilitated and ready for release."

Platten v. NYS Board of

Parole, 47 Misc.2d 1059, 1062 (Sullivan County Sup. Ct . 2015.)
16.

The law on this issue is clear.

"The Board may not

deny an inmate parole based solely on the seriousness of the

offense."

nd
Ferrante v. Stanford, 172 A.D.3d 31, at 37 (2

Dept. 2019)

See , also, Huntley v. Evans, 910 NYS 2d 112 (2d

Dept. 2010) ( "where the Parole Board denies release to parole
solely on the basis of the seriousness of the offense . . . it

acts irrationally")
17. The courts have recognized that "No particular length
of sentence can bring back the victim or ease his family's

pain and suffering ,

The only variable that can change is

based whether the petitioner has been rehabilitated and can
safely be released to parole supervision."

Diaz v. Stanford ,

. April
Index No. 2017/53088 , Slip Op. ( Dutchess County Sup. Ct
4 , 2018 ).

18. The Commissioners in the challenged decision did
state that " .

.we also reviewed the COMPAS risk and needs

. .
assessment which presents you as a low risk to reoffend

of conduct
but concluded "Your actions as well as your course

before , during and after the murder of

concern to this panel."

are of

The Board's focus on an applicant's
6
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underlying conviction has been found to be impermissible.

The

Board cannot, as it did here, give mere lip service to a
parole applicant's record of institutional achievements and to
his expressions of remorse, and then focus entirely on the
severity of appellant's conviction. See, Wallman v. Travis, 18
A.D. 3d 304 ( 1st Dept. 2005 ) ; Rossakis v. NYS Board of Parole ,

146 A.D.3d ( 1st Dept. 2016) at 27 , citing Ramirez v. Evans , 118

A.D. 3d 707 (2nd Dept. 2014).

THE HOSTILITY DISPLAYED BY
II:
COMMISSIONER SEGARRA AS WELL AS THE FAILURE
TO PROPERLY CONSIDER ALL STATUTORY FACTORS
SHOWED BIAS AND SUPPORTS THE CONCLUSION THAT
DENIAL OF RELEASE WAS A FOREGONE CONCLUSION
POINT

20. Commissioner Segarra displayed hostility, bias, and

unwarranted skepticism in her questioning of Mr.
"Now you have been previously interviewed by the Board

and we've gotten different stories.

I don't know what story

we're getting today , but I hope it is the truth." ( Exh. C, p.

6)
"Shock is the word you're using for me today?" (Exh. C,

p. 9)
"Mr.

again."

, I think you're giving me bits and pieces

(Exh. C, p. 10) (when Petitioner failed to understand

7
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that he was being asked about news reports of the crime and

not his personal knowledge.)
"What happened with this light bulb that went on in

2018?"

( Exh. C, p. 12)

"How come you don't know?

You're here pleading to get

out , you should know everything about you, your case , your

institutional adjustment, everything ."

(in response to

Petitioner answering "three , four" in response to Commissioner
Segarra asking him how many misbehavior reports he had

received

when the correct number was four and the last

occurred eleven years ago.) ( Exh. C, p. 18)
22 .

Here, Commissioner Segarra snidely

mischaracterizes the history of Mr.
to the Board of Parole.

statements

Despite appellant's explanations

to this panel and two previous panels about the process
through which he had come to an honest acceptance and

expression of his role in the underlying crime , the

Commissioner's dismissiveness and hostility is palpable.
23.

There have been only two "stories" since 1996

both

fully comprising felony murder, the crime to which appellant

narratives do not affect his

pled guilty ( i.e., Mr.
legal culpability. )

24. Mr.

from early days voluntarily assisted

law enforcement in resolving this crime by naming the
8
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murderer , leading the police to weapons and other physical

evidence , and fully describing his extensive role in the
preparation for the crime and his later efforts to conceal
evidence.

He has consistently admitted to his criminal

liability for the killing of Ms.
discussed with the Board for

25. In 2018, Mr.

the first time his continuing work to overcome his shame and

sadness about his actions and fully confront the truth.

He

said that he had lied about exactly where he was during the

murder: he now admitted that he stood inside the doorway
acting as look-out and was not sitting in a car some distance
away.

He explained that he had been trying to protect his

relationships with his beloved elder family members, and

trying to salvage his own self-respect : to deny "being the

monster that I was." [Exh. D.)

Mr.

attributed his

willingness to face the truth to conversations with his wife

and pastoral counselling with

at Fishkill

Correctional Facility.
26. The Commissioners ignored Mr.

explanations, his personal statements of remorse in his parole

packet , his letter of apology to the victim's family submitted
his
to the Apology Bank, and his continuing efforts to deepen

,
moral and ethical insight into his own actions and motivation
to focus only on the narrative that Mr.

9
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three years ago.

The decision references a "continued

inconsistent account of the instant offense and limited
culpability" neither of which is accurate.

27. There is a social policy interest in encouraging
self-examination and transformation by incarcerated
people. The Board's perspective illustrated by Mr.
' interview ironically would reward parole

applicants for remaining wedded to decades old,
inaccurate , and often self-serving narratives of their

crimes - often formulated during the pendency of trials
or appeals.

Ironically, Petitioner might have

"benefited" in the parole interview process by sticking

with the original distorted narrative, since he has

subsequently been penalized for expressing the truth.
28.

Indications that a parole denial was

predetermined is grounds for reversal.

Johnson v. N.Y.S.

Board of Parole , 65 A.D.2d 838 (4th Dept. 2009. )

See,

also, Morris v. N.Y. S. Dept pf Correction and Community

Supervision, 40 Misc.3d 226 (Columbia Cty. Sup. Ct. 2013)
("When , as here , the Parole Board focuses entirely on the
nature of Petitioner's crime, there is a strong

indication that the denial of parole is a foregone

conclusion that does not comport with statutory
requirements.")
10
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29.

In King v. N.Y. S. Division of Parole , 190 A.D.2d

423, 431 (1st Dept. 1993) the court found that "The record

clearly reveals that the denial of petitioner's application

was a result of the Board's failure to weigh all of the
relevant considerations and there is a strong indication that
the denial of petitioner's application was a foregone

conclusion."

The same

buttressed by Commissioner Segarra's

hostility , the improper reliance solely on Petitioner's

underlying crime, and the inaccuracies in the decision - is
true in the instant matter.

30.

Additionally, where petitioner appears before the

Board on multiple occasions and is denied using the same

reasons, as here, without new or additional evidence in
support of its conclusions, the Courts have held that the
denial was arbitrary and capricious.

Marino v. Travis, 13

A. D.2d 453 ( 2d Dept. 2004. )
31.

Each of the five times that Mr.

has gone

before the Board he has been denied using the boilerplate
language of the statute ( except for his September 2020 hearing
in which the Board additionally posited that Mfr.

was likely to reoffend ; that decision was vacated by
respondent's Appeals Unit.)

POINT III: THE PANEL RELIED ON ERRONEOUS
INFORMATION TO JUSTIFY ITS DECISION
11
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29. In several instances the Commissioners

mischaracterized the record:
Decision: " [y]ou admitted to providing

with your gun and mentioned that you were aware that
bought a rug cutter prior to entering

s residence , but insisted that you did not know his
intentions with the weapon."

Transcript"
fact , Mr.

"He never told me."

( Exh. C, p. 8)

In

has stated repeatedly beginning in 1997

that he was aware that his co-defendant intended to kill Ms.
(Sentencing Minutes, Exh. E, p. 4)

He has never,

including in the interview at issue, said anything to the
contrary.
was not present

"You said that

Decision:

during the instant offense, however he was also convicted in
the instant offense."

[emphasis added. }

Here, the panel again implies that Petitioner was lying ,
but Mr.

was not convicted in the instant offense.

Mr.

' sentencing minutes, his pre-sentence report, and

DOCCS records clearly indicate that Mr.

' sole

codefendant was

POINT IV: THE PANEL RELIED ON ERRONEOUS
UNCHARGED AND UNPROVEN ALLEGATIONS , IN
12
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VIOLATION OF MR.
RIGHT TO A
TRIAL PURSUANT TO THE SIXTH AMENDMENT OF
THE U.S. CONSTITUTION
28 .

The 20-year-old letter from the Office of the

Westchester County District Attorney; prosecutor's opinions at
Mr.

' sentencing in 1999; and the panel's reference

to "limited culpability" all are rooted in the "feelings" of
the arresting officer, ( Exh. F) , the "opinion" of the

Assistant District Attorney who prosecuted Mr.

and

the "belief" of that A.D.A. expressed at Mr.

' 1999

sentencing that he has attempted to limit his culpability for

his crimes.

( In fact , A.D.A. Murphy also stated at Mr.

' sentencing "Evidence has convinced us that

was the actual killer of

E. )

." ( Exh

The prosecution also assented to a sentence of 20 years

to life, less than the maximum allowable.
29.

The conclusion that Petitioner has attempted to

limit his culpability is both inaccurate, and made in

violation of Mr.

' rights under the Sixth Amendment

of the U. S. Constitution, guaranteeing that any fact that
enhances the penalty to which a criminal defendant may
lawfully be sentenced must be found by a finder of fact beyond
a reasonable doubt.

Apprendi v. New Jersey , ( 530 U.S. 466 at

490.)

13
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30.

The Supreme Court has made it clear that facts which

may "increase[e] the legally prescribed [sentencing ] floor
aggravate the punishment" such that these facts must be found
by the finder of fact. [Wjhen a finding of fact alters the
legally prescribed punishment so as to aggravate it , the fact
necessarily forms a constituent part of a new offense . .

rr

Alleyne v. United States , 570 U.S. 99 , at 144.

31.

Although the allegation that Mr.

has been

untruthful in his telling of the events surrounding the crime
is not a formal extension of his minimum sentence, the fact
that the Board of Parole has repeatedly relied upon it in

denying release means that it is enhancing his minimum
sentence.

It is a "fact" outside the record , never examined

by a judge or jury, and it is unconstitutional for the panel
in custody.

to rely upon it to keep Mr.

32. At no point in the legal process did Mr.

get the opportunity to test in a court of law the "feelings"

or "belief" of those arrayed against him, nor was he
prosecuted for perjury nor any other offense that might relate
to his misstating his role.

For the Board to rely on these

unproven and vague assertions to hold Mr.

in prison

is a clear violation of his right to due process under both

the U.S. and the New York state Constitution: to fully hear

and have an opportunity to respond to accusations made against
14
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"Where there is smoke, there is fire" is not a tenet

that should guide Respondent.

CONCLUSION

For the foregoing reasons, this Court should reverse the
determination of the Board of Parole on June 15 , 2021, denying
Petitioner release and require a de novo hearing before a

panel of Commissioners excluding those who conducted the
challenged interview ; and granting such other and further
relief as this Court deems just and proper.

DATED:

New York, New York
April 22 , 2022
Yours, etc. ,

EVE ROSAHN
135 West 20th Street
Suite 401
New York, New York 10011
( 570) 296-8463
Attorney for Petitioner
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VERIFICATION

EVE ROSAHN , ESQ., an attorney duly admitted to practice law in
the Courts of New York State , hereby affirms under penalty of
perjury:

1.

I have read the foregoing Petition and the

allegations contained therein are true as to my own knowledge
except for matters alleged herein to be upon information and

belief , and as to those matters I believe them to be true.

2.

That the reason the verification is made by the

deponent and not petitioner is that deponent maintains her law
office in New York County and the Petitioner is incarcerated
at Fishkill Correctional Facility in Dutchess County.

Dated:

New York , New York
April 24 , 2022

EVE ROSAHN ,
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